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Introduction 
 
Friends of the Earth welcomes this Inquiry and congratulates the West Australian 
Government for its commitment to investigate the possibility of a compensation 
scheme for farmers affected by GM contamination. 
 
This submission will briefly review the Common Law provisions relevant to GM 
contamination, strict liability schemes in other countries and will then outline 
proposed principles and the rationale for a compensation scheme. 
 
It is the view of Friends of the Earth that a levy on seed sales and a compensation 
fund that allows rapid, no-fault compensation for loss or harm caused by GM 
contamination is the most effective mechanism for protecting and compensating 
landholders.  
 
We note too that the quickest and most effective way to reduce demands for 
compensation would be to reinstate the GM Free Areas legislation.  
 
Common law remedies are inappropriate for addressing GM contamination 
 
When GM crops were introduced into Australia, concerned NGOs and citizens raised 
concerns regarding contamination of non-GM crops and the need for a strict liability 
regime.1 The Organic Federation predicted widespread contamination either through 
the movement of pollen or seeds, movement of farming equipment or accidental spills 
from trucks.2 The Government refused to create any statutory remedies within the 
Gene Technology Act and insisted that traditional common law remedies in torts, 
such as negligence and nuisance, were sufficient to protect farmers. “Such a scheme 
was considered and rejected by the Review on the basis that ‘existing common law 
and consumer protection legislation was adequate’.3 That position stands in stark 
contrast to the opinion of the International Court of Environmental Arbitration and 
Conciliation, which concluded that traditional tort liability was inadequate to deal 
with the complexities associated with genetic contamination.4 
 
As one commentator has noted; “In circumstances in which genetic contamination 
occurs despite the licence holder’s complete compliance with the Act and 
Regulations, no remediation or clean up costs would be recoverable from the licence 
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holder. Victims of genetic pollution are left only with the option of seeking damages 
in trespass, negligence or nuisance through the common law. The legislation fails not 
only to provide statutory remedies for third parties affected by genetic pollution, but 
also fails to confer upon them immunity from prosecution.”5 
 
The inadequacy of the common law tort remedies has now been amply demonstrated 
by the Marsh case. As that case showed, current common law ‘remedies’ put the onus 
of proof – and the cost of litigating - on those who are victims of GM contamination. 
The process is expensive and favours those who use GM crops. Generally, to be 
successful under the Common Law, those affected must show physical – not just 
economic – harm and that the harm was the result of negligence or recklessness.6 In 
the Marsh case, damages were purely economic and the contamination was the result 
of conventional farming practices. Additionally, potential remedies under nuisance 
are unlikely to see recovery for contamination “unless a court were to adopt a zero 
tolerance standard for cross-pollination.”7 So, even if the contamination from 
traditional practices is foreseeable, or indeed likely, this will not form a basis for 
recovery under common law. 
 
Additionally, common law remedies inappropriately pit farmer against farmer. The 
responsibility for contamination that occurs as a result of the foreseeable risks 
associated with the technology and its design legitimately rests with all of those in the 
supply chain, beginning with the patent holder.  
 
Contamination risks are well established with GM plants. Because genetic transfer 
and cross pollination occur in natural settings, addressing the particular economic, 
social and ecological risks associated with the transfer of genetic material that has no 
natural history requires specific legislative approaches.  
 
This shifting of the onus of proof has been accompanied by a requirement that non-
GM farmers change their farming practices to try to prevent contamination and to 
ensure that their crops remain GM free. So, the non-GM farming sector has been 
expected to bear the costs of GM crops from the outset. The inequity of such an 
approach is obvious and has been driven by the biotech industry. 
 
As many have noted, contamination without strict liability benefits the biotech sector. 
It is interesting that the industry initially claimed that coexistence was possible and 
that segregation measures would ensure two separate cropping systems.8 The tune has 
changed. Industry now insists that contamination is inevitable and harmless and 
argues for elimination of regulations, including organic standards. 
 
GM Contamination and its impacts 
 
When GM canola was first introduced there were no buffer zone requirements for 
separating GM and non-GM crops. Monsanto’s crop management plans 
recommended a five metre buffer zone. In light of the size of canola seeds and 
evidence of how far seeds could be blown by wind alone, five metres was never 
intended to succeed. Indeed as the Marsh case showed, even a 20 metre separation 
between farms was insufficient.  
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There should be no doubt that contamination currently benefits the biotech industry. 
Widespread contamination can undermine moratoria, organic standards and non-GM 
labelling. It also places non-GM farmers at risk of litigation from the biotech sector, a 
practice widespread in the US.  
 
While Australian regulators neither monitor nor register contamination incidents, GM 
Cropwatch track reported contamination cases. A monitoring regime that pro-actively 
sought to identify and eradicate contamination hot spots would without doubt find far 
more significant levels of GM contamination.9  
 
The detection of GM contamination is dependent on both routine and targeted 
monitoring regimes. Monitoring regimes are currently inconsistent from country to 
country, even within the EU. The lack of an analytical methodology for the detection 
of GM crops at the field trial stage (i.e. pre-commercialisation) can hamper efforts to 
detect any contamination arising from such GM lines. 
 
Most reported cases of contamination in Australia have been detected by citizens not 
by regulators, who have consistently ignored the high likelihood of GM 
contamination.  
 
Friends of the Earth recommends that any compensation scheme be accompanied by a 
monitoring regime, paid for by the GM crop industry, that would enable the WA 
Government to detect and control contamination in its early stages, rather than relying 
on citizens to undertake testing or other ad hoc means of detection. Such a monitoring 
system may reveal the need to strengthen co-existence regulations so that the 
regulatory system can actually prevent GM contamination – reducing the need for 
compensation. 
 
Friends of the Earth notes that contamination is not restricted to farms. Most local 
councils use glyphosate for weed control along roadways and public land for which 
they are responsible. Glyphosate resistant GM varieties, which are the most prevalent, 
will not be killed by such weed control programmes. When contamination of 
roadsides occurs and is detected (as was the case in NSW, 2009), responsibility for 
the clean-up should not fall on ratepayers but on those who are growing the GM plant 
or own the intellectual property for that GM construct.  

GM contamination is also an environmental issue. As the Food and Agriculture 
Organisation (FAO) has noted, “the environmental impacts of introduced GMOs can 
be either ecological or genetic and may include: 

• unintended effects on the dynamics of populations in the receiving 
environment as a result of impacts on non-target species, which 
may occur directly by predation or competition, or indirectly by 
changes in land use or farming practices; 

• unintended effects on biogeochemistry, especially through impacts on soil 
microbial populations that regulate the flow of nitrogen, phosphorus and other 
essential elements; 
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• the transfer of inserted genetic material to other domesticated or native 
populations, generally known as gene flow, through pollination, mixed 
matings, dispersal or microbial transfer. 

Because these potentially adverse effects have been documented in the field with non-
GMO species, and because the consequences of these effects could be serious, it is 
important to regulate and monitor all introductions of GMOs effectively.”10 

The insurance industry too sees risk issues associated with release of GM crops as 
being unresolved.11 

Unfortunately, in Australia, there is virtually no regulatory monitoring of GM crops 
this means that while the risks are understood, the actual impacts of GM crops are 
poorly studied.12  

There are, however, exceptions. Weed resistance is dramatically increasing as a result 
of the ubiquity of glyphosate use in countries such as Australia. There are significant 
costs associated with this foreseeable and well established outcome of the use of GM 
crops, including crop loss, increased herbicide use and costs; and increased weed 
control costs for non-gm farmers and local councils.13 As resistance develops and 
more toxic pesticides or higher doses of pesticides are used, an increase in the health 
impacts on farming communities becomes likely. While there is currently no way to 
quantify these costs or the costs associated with other environmental impacts that are 
yet to be detected, a liability regime should be flexible and broad enough to address 
such potential harms through the compensation mechanisms instituted. The liability 
regime should also address how to accomplish early detection of environmental harms 
so that the costs aren’t permanently externalised and are controlled. 
 
Finally, GM, even when used as approved may result in human harm. The lack of 
long term studies of the effects of GM food consumption means that Australians are 
guinea pigs for an experiment that no one is even watching. If human impacts 
attributable to the consumption of GM food are found, the paucity of labelling and the 
inadequacy of Common Law tort remedies means that such harm is very likely to be 
paid for by taxpayers not those who have profited from the technology.  
 
While these issues go beyond the ‘economic loss to farmers’ that is the subject of this 
Inquiry, it is important for the Inquiry to recognise that liability and compensation 
regimes should be designed to capture and address all potential future and 
downstream effects.  
 
Compensation schemes must also address GM contamination by unapproved 
varieties. There are numerous cases of contamination by unapproved GM crops, 
including Viptera corn, Triffid Corn, Liberty Link rice and StarLink corn.14  Such 
contamination events have proven incredibly costly and compensation has required 
lengthy and expensive litigation. Those undertaking GM crop trials should either 
contribute to a compensation fund or be required to carry sufficient insurance to cover 
any potential costs associated with accidental release and contamination.  
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Statutory regimes to protect non-GM farmers around the world 
  
Despite the fact that GM crops are only grown on a limited basis in Europe, European 
countries are clearly the leaders in pro-actively introducing liability provisions to 
protect non-GM farmers. The following list only covers countries with specific GM 
liability provisions. General liability provisions and environmental laws in some 
countries are believed to provide for liability issues associated with GM 
contamination.  
 
“Germany has a very strong statutory base for GMOs in which all those from whom 
the GMOs may have originated will be jointly and severally liable for the victim’s full 
loss if the actual neighbour from whose fields the GMOs spread cannot be identified. 
The liability legislation of Germany is set firmly in place to allocate liability for the 
financial risk arising from the cultivation of GMOs, with a general focus on 
responsible parties meeting the costs and a clear intent to protect non-GM farmers.  
Friends of the Earth recommends that amendments along these lines be introduced 
into the Australian Act.”15 
 
Under German law, GM operators must have liability insurance.16 Friends of the 
Earth favours a compensation fund, so that compensation to non-GM farmers or 
others is rapid. Insurance schemes, particularly in circumstances where liability is in 
dispute is likely to be slow, contentious and expensive. We note too that because 
insurance companies set premiums that will ensure the companies a return, 
compensation will be more expensive than a fund that is administered by government. 
 
Under Austrian law, companies that manufacture GMOs must have sufficient liability 
insurance, and in the event of contamination, the responsible party “will be liable for 
any harm to health, property, or the environment and must return the affected property 
to its ‘original’ state.”17 
 
Friends of the Earth supports a ‘return to original state’ provision in the 
compensation scheme. That provision should be based on the presence of GM 
where it is not wanted not on loss or damage.  
 
Under Danish law a special compensation regime is in force. The compensation fund 
is financed by the State and GM cultivators. The system covers a loss resulting from 
GM presence in non-GM crops. A person is eligible for compensation if s/he can 
prove a loss associated with certain circumstance outlined in the Danish Co-existence 
Act.18 
 
Friends of the Earth supports a compensation scheme, but not the use of 
taxpayer funds in that scheme.  
 
France has a strict liability regime in place, applicable even when French co-existence 
rules are followed. The compensation regime does not address either reputational 
risks or costs associated with recertifying a farm as organic.19 
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Strict liability 
 
Some form of strict liability is clearly required. At a broad level strict liability protects 
those at risk of harm by permitting recovery without a showing of negligence or 
recklessness.20  
 
We are attaching to this submission Principles for a farmer and other landholder 
protection fund. These principles have been agreed by a number of independent 
groups working on GM issues and based on extensive experience in the field. 
 
We are aware that in addition to an insurance model, a direct billing model has also 
been proposed. Friends of the Earth believes such a model will lead to delays, 
conflicts, litigation and uncertain liability issues that will only slow recovery for 
affected non-GM farmers and landholders. In cases of contamination by multiple GM 
crop varieties, the allocation of liability will be difficult and contested. In cases where 
the patent holder has no office or assets in Australia, recovery may be impossible.  
 
Reducing contamination 
 
Compensation schemes must be designed to reduce the incidence and likelihood of 
contamination. Most of this will occur through market pressure, as reduced 
contamination means reduced compensation and a reduced levy for all who are in the 
GM industry. However, some measures may require immediate regulatory action. For 
example, as the Marsh case showed swathing of GM crops is a recipe for 
contamination. Prohibiting swathing by GM farmers would significantly reduce one 
of the major contamination risks. 
 
A requirement that trucks transporting GM be covered would also significantly reduce 
the likelihood of roadside contamination. 
 
Monitoring and Enforcement 
 
• Early detection of contamination will keep compensation costs lower. Therefore, a 

portion of levy monies raised should be used for monitoring and detection of GM 
contamination, distribution of test kits and, as necessary, enforcement; 

• Farmers and other non-GM landholders and those in the non-GM supply chain 
may request from the Administrator that tests be conducted on particular land or 
products; 

• All contamination events detected should be immediately reported and the 
information should be publicly available. 

 
New GM techniques 
 
Currently, the Office of the Gene Technology Regulator is proposing not to regulate a 
suite of new GM techniques by defining them as not genetic modification. This 
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redefinition presents some serious dangers to all food growers in Australia. Other 
countries, including major export destinations such as China and the EU, have not 
decided how they are going to regulate these techniques. Many geneticists view these 
techniques as clearly and obviously GM. If, as appears likely, these techniques are 
regulated in countries to which we export food products, traceability will be required. 
However, under the regulatory changes being proposed by the OGTR, a detecttion test 
and traceability will not be required, creating a risk that Australia will completely lose 
certain export markets. For example, the US rice industry lost its entire European 
market as a result of contamination with an unapproved and experimental variety of 
GM (Liberty Link) rice. 
 
The relevance to this Inquiry is that these techniques will rapidly replace the first 
generation GM techniques and will completely undermine any compensation scheme 
if not regulated as GM. A new GM plant grown in -Western Australia will not be 
identifiable. Even if the GM is traceable, compensation is unlikely to be paid if the 
OGTR deems the plant to be non-GM. That will be little consolation to those farmers 
who lose an export market.  
 
The WA Government must actively oppose these Federal changes.  
 
We attach as part of this submission some principles for the protection of farmers and 
other non-GM landholders. A number of organisations with significant experience 
with GM issues have developed these jointly. 
 
Once again, we congratulate the Government for investigating this issue.  

 

 
Sincerely yours 
 

 
Jeremy Tager 
Friends of the Earth 
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Principles for Farmer Protection Legislation 

 
Objectives: 
 
A Bill to establish a publicly managed fund, paid into by GM seed merchants, in order to 
compensate non-GM land holders and those in the non-GM supply chain for contamination 
by GM crops; 
To strengthen the protection of non-genetically modified landholders (both organic and 
conventional, and including public land) from all forms of contamination by genetically 
modified (GM) crops. 
To strengthen monitoring and detection regimes in order to detect contamination early and 
reduce compensation costs 
 
Rationale: 
 
The Farmer Protection Legislation will replace reliance on common law remedies 
by: 
 
0 Establishing a Fund to allow simple and efficient compensation for losses 

suffered by non-GM landholders and those in the non-GM supply chain whose 
land or products are contaminated by GM crops; 

0 Making GM seed merchants responsible to compensate landholders when 
GM contamination occurs, by requiring GM seed merchants to pay into the Fund; 

0 Entitling farmers to rapidly and efficiently recover for any losses, extra costs 
or harm they suffer, without having to resort to the Common Law. 

 
The Farmer Protection Fund 
 
0 The Government will establish a Fund to provide speedy, no-fault 

compensation in cases of GM contamination;  
0 The Minister will appoint an independent Administrator to administer the fund; 
0 The Fund will protect the right of all non-GM landholders to be free of 

GM contamination, at the limit of detection (0.01%) of the presence of a GM event;  
0 Non-GM landholders must be able to recover costs and losses related to all 

manner of contamination by GM seeds and crops, quickly and easily by lodging 
an application with the Administrator;  

0 Applicants for compensation funds would have to prove the presence of a GM 
event on their land or in their seeds or crops and provide a declaration that they 
did not plant or authorise the planting of the GM seed or crop;  

0 Funding for the compensation Fund will be annually levied on the GM 
seed merchants;  

0 The levy will be assessed per kilo of seed sold; 
0 All GM seed merchants must submit to the Administrator declarations on the 

amount of GM seed sold in a financial year, no later than the end of September 
following;  

0 The amount of the initial levy will be set in the regulations. 



0 The Administrator may from time to time recommend changes to the Minister, 
taking into account the costs of previous GM contamination cases; 

0 If compensation claims exceed the value of the fund, the Administrator will 
request from the Minister that government meet any shortfall and that the levy 
in the subsequent year be raised in order to cover the cost of the shortfall; 

0 In the event that liability for a contamination event is clear, the Administrator 
may seek to recover monies paid from the fund from the responsible parties;  

0 Any interested party may appeal the Administrator's decisions regarding the 
amount of compensation to the Administrative Appeals Tribunal. 

 
 
Factors to use in determining compensation payments for contamination incidents: 
 

The Administrator will pay non-GM landholders compensation for actual economic 
loss or extra costs which must include: 
 
0 costs for detection and identification of GM seeds or plants;  
0 all GM contamination clean-up costs; 
0 lost profits; 
0 lost premiums on non-GM produce;or reduced property values; 
0 Costs associated with lost certification and regaining certification; 
0 compensation for time spent dealing with the contamination; 
0 harm, where harm includes unwanted GM contamination for the full duration of 

its impacts. 
 
Note: The Administrator will determine an annual calculation for payable losses, extra 
costs and harm where continuing GM crop contamination occurs. 
 
Monitoring and Enforcement 
The Administrator will de 
 
Definitions 
 
GM seed merchants - businesses licensed by the GM patent holders for the sale of GM 
seed, their agents, licensees, subsidiaries or contractors and any other legal entity that 
deals with the sale of GM organisms (‘dealing’ is defined in the Gene Technology Act 
2000). 
 
Non-GM landholders - any party occupying, owning or caring for land where no-one 
intended that GM plants would be grown. 
 
Non-GM land - any land on which no-one intended to grow GM plants. 


